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IN THE SUPREME COURT OF THE STATE OF MONTANA 
 

No. OP 06-0492 
 

MONTANA ASSOCIATION OF CRIMINAL 
DEFENSE LAWYERS; AMERICAN CIVIL LIBERTIES 
UNION OF MONTANA; MONTANA ASSOCIATION  
OF CHURCHES; MONTANA CATHOLIC CONFERENCE; 
GORDON BENNETT; JOHN C. SHEEHY; SENATORS 
BRENT CROMLEY, STEVE GALLUS, DAN HARRINGTON, 
DON RYAN AND DAN WEINBERG; REPRESENTATIVES 
NORMA BIXBY, PAUL CLARK, GAIL GUTSCHE, JOEY 
JAYNE, AND JEANNE WINDHAM; MARIETTA JAEGER 
LANE; EVE MALO, 
 
   Petitioners, 
 
 v. 
 
STATE OF MONTANA; DEPARTMENT OF CORRECTIONS 
DIRECTOR MIKE FERRITER; WARDEN MIKE MAHONEY; 
ATTORNEY GENERAL MIKE McGRATH; JOHN DOES 1-10, 
 
   Respondents. 

 
 

RESPONSE TO PETITION FOR INJUNCTIVE RELIEF 
 

 
 

Without presenting any evidence of any past or present problem related to 

Montana’s lethal injection procedure, and only thirty days prior to his 

scheduled execution on August 11, 2006, Petitioners ask this Court to invoke 

its original jurisdiction to stay the execution of David Thomas Dawson 

(Dawson) on the ground that Montana’s lethal injection procedure may pose a 

risk of error that may violate the Eighth Amendment prohibition against cruel 

and unusual punishment.  Noticeably absent from the long list of Petitioners is 

David Dawson.  In fact, Dawson has specifically informed this Court that he 

does not desire to participate in this lawsuit, and that he desires that his 

execution proceed as scheduled.  Also absent are the other inmates subject 

to a death penalty in Montana:  William Gollehon, Ronald Smith, and 
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Daniel Johnson.  These inmates’ executions are not imminent, and no 

execution dates have been set. 

The Petition must be denied because the Court lacks jurisdiction based on 

Petitioners’ lack of standing.  Further, the petition should be denied because it 

fails to satisfy the requirements for the Court’s acceptance of original 

jurisdiction:  it presents factual, not purely legal, issues; and Petitioners have 

been dilatory.  Finally, Petitioners’ request for a preliminary injunction must 

be denied because they have failed to show any probability of success on the 

merits. 

 

BACKGROUND 
 

In April 1986, the four members of the Rodstein family were kidnapped at 

gunpoint and robbed, and three of the family members were murdered by 

strangulation.  Fifteen-year-old Amy Rodstein was held hostage for two days 

until rescued by Billings, Montana police officers.  Amy’s father and mother, 

David and Monica Rodstein, and her 11-year-old brother, Andrew, were 

strangled to death in Dawson’s motel room at the Airport Metra Inn, in 

Billings Montana.  A jury trial was conducted on February 9 to 28, 1987.  The 

jury found the Defendant, David Thomas Dawson guilty beyond any 

reasonable doubt of three counts of deliberate homicide for the deaths by 

strangulation of Andrew, David, and Monica Rodstein.  Dawson was also 

convicted of four counts of the aggravated kidnapping of David, Monica, 

Andrew, and Amy Rodstein, and one count of robbery. 

Following a sentencing hearing, the district court sentenced Dawson to death 

on April 15, 1987.  This Court affirmed, State v. Dawson, 233 Mont. 345, 761 

P.2d 352 (1988), and the Supreme Court denied certiorari, Dawson v. 

Montana, 491 U.S. 910 (1989). 
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At the time Dawson was sentenced, § 46-19-103(3) provided that “[t]he 

punishment of death must be inflicted by hanging the defendant by the neck 

until he is dead or, at the election of the defendant, by administration of a 

continuous, intravenous injection of a lethal quantity of an ultra-fast-acting 

barbiturate in combination with a chemical paralytic agent until a licensed 

physician pronounces that the defendant is dead according to accepted 

standards of medical practice.”  In 1997, the Legislature further amended the 

statute to eliminate hanging as an option.  See Langford v. State, 287 Mont. 

107, 951 P.2d 1357, 1359 (1997). 

On October 5, 1989, Dawson filed a petition for writ of habeas corpus in the 

federal district court.  The federal petition was held in abeyance while 

Dawson exhausted his state posconviction remedy.  Dawson filed his 

postconviction relief petition in the state district court on March 25, 1991, 

which was ultimately denied.  This Court unanimously affirmed the denial of 

relief on August 15, 2000, and the United States Supreme Court denied 

certiorari.  Dawson v. State, 2000 MT 219, 301 Mont. 135, 10 P.3d 49, 

cert. denied, 532 U.S. 928 (2001).  In neither proceeding did Dawson 

challenge the constitutionality of the execution of a sentence of death by 

lethal injection. 

In July 2002, Dawson filed, through counsel, a motion for new trial and to 

vacate his death sentences under Mont. R. Civ. P. 60(b)(6), based on Ring v. 

Arizona, 536 U.S. 584 (2002), and state constitutional grounds.  In July 2003, 

the state district court denied both motions, and on July 24, 2003, Dawson 

appealed. 

On July 27, 2004, during the pendency of his federal habeas corpus  petition, 

Dawson filed a pro se request in the federal district court to cease all of his 

appeals, and on September 8, 2004, he moved to dismiss his habeas counsel, 
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Kathryn Ross and William Hooks (Ross and Hooks).  On August 24, 2004, 

Dawson filed in this Court a pro se motion to dismiss all ongoing appeals, and 

to discharge his appellate counsel, Ross and Hooks.  He also moved the state 

district court to set a new date for his execution.  

In the federal district court, Magistrate Judge Anderson conducted an 

extensive evidentiary inquiry into Dawson’s competency to waive his 

appeals.  On June 1, 2005, Magistrate Anderson filed his Findings and 

Recommendations, recommending that Dawson’s pro se motions to dismiss 

his federal habeas corpus petition and to dismiss his counsel be granted.  

United States District Judge Shanstrom adopted Magistrate Anderson’s 

findings and recommendations and granted Dawson’s pro se motions to 

dismiss his federal habeas petition and his counsel.  On December 27, 

2005, Ross and Hooks filed a notice of appeal.  On March 21, 2006, 

Judge Shanstrom denied Ross’s and Hooks’ motion for a Certificate of 

Appealaibility (COA), under 28 U.S.C. § 2253(c)(1). 

The Ninth Circuit Court of Appeals has since rejected the request of Ross and 

Hooks for a stay of execution and for a COA, noting that there was “not a 

shred of evidence” to suggest that Dawson was not competent to waive his 

appeals.  Dawson v. Mahoney, 2006 U.S. App. LEXIS 14145, ___ F.3d ___ 

(9th Cir. June 8, 2006), (Order attached hereto as Exhibit A).  The Court 

denied reconsideration on July 10, 2006.  (Order attached as Exhibit B). 

This Court, on July 26, 2005, remanded Dawson’s pro se motions to dismiss 

his appeal and his counsel to the district court with instructions to determine 

whether they were made knowingly, voluntarily, and intelligently.  On 

February 6, 2006, Judge Todd issued the court’s Findings of Fact and 

Conclusions of Law Regarding Defendant’s Pro Se Motions, concluding that 

Dawson’s pro se motions to dismiss his appeal and discharge his counsel 
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should be granted because his motions have been made knowingly, 

voluntarily, intelligently, and unequivocally. 

On April 11, 2006, this Court issued its Opinion and Order, unanimously 

concluding that Dawson’s motions to discharge appellate counsel, and 

dismiss his state court appeal, were made knowingly, voluntarily, and 

intelligently, and must be granted.  The Court remanded to the state district 

court for execution of the judgment and sentence.  State v. Dawson, 2006 MT 

69, ___ Mont. ___, ___ P.3d ___.  Justice Nelson concurred in the Court’s 

Opinion and Order, but primarily on the ground that because Dawson has 

been found to be mentally competent, he has the paramount right to end his 

appeals, and thus his life, under the personal autonomy component of the 

right of individual privacy guaranteed under Article II, Section 10, of 

Montana’s Constitution.  Id. at ¶ 46. 

On May 15, 2006, the state district court set Dawson’s execution date for 

August 11, 2006, and issued the death warrant. 

On July 11, 2006, the Montana Association of Criminal Defense Lawyers and 

other third parties filed this petition asking this Court to exercise its original 

jurisdiction and issue a temporary restraining order, and preliminary and 

permanent injunctions, barring all executions by lethal injection in the State 

of Montana.  Petitioners also request a remand to a district court for 

discovery, and an evidentiary hearing. 

Petitioners base their constitutional claim for injunctive relief on their 

speculation that “Montana’s protocol for lethal injection exposes inmates to 

an unacceptable risk that they will feel excruciating pain during their 

execution.”  (Pet. at 26.)  At the time they filed the Petition, Petitioners knew 

the names of the three drugs used in the Langford execution, i.e., sodium 

penthothal, pavulon, and potassium chloride.  See App. 1 to Pet., Death 
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Certificate of Terry Langford.  Other than Appendix 1, Petitioners rely 

exclusively on affidavits and evidence from other cases from other States.  

They have produced no evidence of any error with the executions by lethal 

injection of Duncan McKenzie or Terry Langford.  Nor have they produced 

any evidence of any potential problem with the execution of David Dawson. 

 

DISCUSSION 
 
I. THIS COURT LACKS JURISDICTION AND THE PETITION 

MUST BE DISMISSED WITH PREJUDICE BECAUSE 
PETITIONERS LACK STANDING TO BRING THIS ACTION 
ON BEHALF OF DAWSON AND OTHER MONTANA 
INMATES SUBJECT TO THE DEATH PENALTY. 

 
Petitioners assert they have standing in this case because they are “residents, 

citizens, electors, and taxpayers,” who “are concerned that a lethal injection 

may be performed in a cruel and unusual manner.”  They also assert they have 

standing based on their Article II, Section 9, “right to know” the Department 

of Corrections’ (Department) lethal injection protocol.  (Pet. at 6.)  Because 

Petitioners have failed to allege facts that establish that Montana’s lethal 

injection procedure has caused or will cause an injury that is personal to 

Petitioners, as distinguished from the community in general, this action must 

be dismissed because they lack standing. 

Further, Petitioners’ alleged “right to know” has not been violated.  As set 

forth in the attached affidavit of the Director of the Department of 

Corrections, Mike Ferriter, Exhibit C, one of the Petitioners, Rep. Paul Clark, 

requested information regarding the Department’s lethal injection protocol on 

Thursday, July 6, 2006, only two business days prior to filing this lawsuit on 

July 11, 2006.  The information Rep. Clark requested was timely provided to 

him on Thursday, July 13, 2006.  A copy of Rep. Clark’s letter to the 

Department is attached to the Petition as Exhibit 4.  A copy of the 



 

RESPONSE TO PETITION FOR INJUNCTIVE RELIEF 
PAGE 7 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Department’s response to Rep. Clark’s letter is attached hereto to Director 

Ferriter’s affidavit, Exhibit C. 

Standing to sue refers to a “party’s right to make a legal claim or seek judicial 

enforcement of a duty or right.”  In re B.F. and A.W., 2004 MT 61, ¶ 15, 320 

Mont. 261, 87 P.3d 427, quoting Black’s Law Dictionary, Seventh Edition.  

Standing is a threshold jurisdictional question, especially in cases where it is 

claimed that a statutory or constitutional violation has occurred, or will occur.  

Lohmeier v. Gallatin County, 2006 MT 88, ¶ 16, 332 Mont. 39, 135 P.3d 775, 

citing Fleenor v. Darby Sch. Dist., 2006 MT 31, ¶ 7, 331 Mont. 124, 128 P.3d 

1048.  A party lacks standing when he or she has no personal stake in the 

outcome of the controversy.  In re B.F. and A.W., ¶ 15.  The general rule is 

that “a litigant may only assert his own constitutional rights or immunities.”  

Id. at ¶ 16, quoting McGowan v. Maryland, 366 U.S. 420, 429 (1961).  The 

injury alleged must be personal to the plaintiff as distinguished from the 

community in general.  Fleenor, ¶¶ 9, 10 (rejecting plaintiff’s assertion that 

simply being an “informed and interested citizen” is sufficient to confer 

standing in an action alleging a violation of the plaintiff’s “right to know” 

under Article II, Section 9 of the Montana Constitution).  See also State v. 

Krantz, 241 Mont. 501, 788 P.2d 298, 301 (1990) (to challenge the 

constitutionality of a criminal statute or procedure, petitioners must show a 

direct, personal injury resulting from application of the law in question); State 

v. Goodwin, 208 Mont. 522, 679 P.2d 231, 235 (1984) (because the statute 

complained of was not applied to the defendant, the defendant was not 

subjected to any of the alleged constitutional errors he complains of and the 

issue is therefore not before the Court); State v. Bruns, 213 Mont. 372, 691 

P.2d 817, 822 (1984) (same). 
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This Court has stated that the standing requirement in Montana is based on 

the Montana Constitution and embodies the same limitations that are imposed 

by the federal courts under the “case or controversy” provision of Article III 

of the United States Constitution.  Olson v. Department of Revenue, 223 

Mont. 464, 469, 726 P.2d 1162, 1166 (1986), citing Stewart v. Board of 

County Comm’rs, 175 Mont. 197, 201, 573 P.2d 184, 187 (1977); see also 

Roosevelt v. Montana Dep’t of Revenue, 1999 MT 30, ¶¶ 47-49, 293 Mont. 

240, 975 P.2d 295 (same); Carter v. Montana DOT, 274 Mont. 39, 44, 

905 P.2d 1102, 1105 (1995) (Nelson, J. concurring) (“Originating in Article 

VII, section 4 of the Montana Constitution, the standing doctrine limits 

judicial power to ‘cases at law and equity.’  This Court has interpreted ‘cases 

at law and equity’ to embody the same limitations as the Article III ‘case or 

controversy’ provision in the United States Constitution”). 

In Whitmore v. Arkansas, 495 U.S. 149, 155 (1990), the Court stated that the 

burden is on the plaintiff to clearly and specifically set forth facts sufficient to 

satisfy Article III standing requirements, including a showing that the alleged 

harm is actual or imminent, not conjectural” or “hypothetical.”  A threatened 

injury must be “certainly impending” to constitute injury in fact.  Whitmore, 

495 U.S. at 158.  Whitmore presented the question whether the petitioner, a 

death row inmate, has standing to challenge the validity of a death sentence 

imposed on another death row inmate, Simmons, who had elected to forgo his 

right of appeal to the state supreme court.  The United States Supreme Court 

dismissed the appeal for lack of jurisdiction, holding that Whitmore did not 

have standing to press an Eighth Amendment objection to Simmons’ 

conviction and sentence.  The Court stated that its threshold inquiry into 

standing in no way depends on the merits of Whitmore’s allegation of an 

Eighth Amendment violation (495 U.S. at 155); that Whitmore’s claim of 
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injury was too speculative to invoke Art. III jurisdiction (495 U.S. at 158); 

and that a generalized interest of all citizens in constitutional governance was 

not an adequate basis on which to grant standing.  495 U.S. at 148.  Further, 

the fact that this was a death penalty case did not create an exception to 

traditional standing doctrine.  495 U.S. at 160. 

The Ninth Circuit has also rejected standing by third parties.  Johns v. County 

of San Diego, 114 F.3d 874, 876 (9th Cir. 1997) (“[C]onstitutional claims are 

personal and cannot be asserted vicariously”); United States v. Valdovinos-

Valdovinos, 743 F.2d 1436, 1437 (9th Cir. 1984) (a defendant is precluded 

from raising due process violations allegedly suffered by third parties); 

United States v. Mitchell, 915 F.2d 521, 526 (9th Cir. 1990) (same). 

The cases relied upon by Petitioners do not support their standing in this case.  

Petitioners cite Grossman v. Department of Natural Resources, 209 Mont. 

427, 682 P.2d 1319, 1325 (1984), for the alleged principle that the Court will 

recognize standing in “special circumstances, presenting issues of an urgent 

or emergency nature . . . .”  (Pet. at 6-7.)  The quoted language from 

Grossman, however, relates to the Court’s discussion of its original 

jurisdiction.  In Grossman, the Court recognized a limited exception to 

traditional standing principles for a taxpayer to question the state 

constitutional validity of a tax or use of tax monies, where the issue presented 

directly affects the constitutional validity of the state or its political 

subdivisions acting to collect the tax, issue bonds, or use the proceeds thereof.  

682 P.2d at 1325.  In the instant case, the Petitioners are alleging a speculative 

Eighth Amendment violation regarding Montana’s lethal injection procedure 

which will not be applied to any of them.  They are not challenging the 

constitutional validity of the collection of any tax, the issuance of bonds, or 
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the use of the proceeds thereof.  Therefore, the narrow exception stated in 

Grossman is not applicable here. 

Petitioners also rely on Committee for an Effective Judiciary v. State, 209 

Mont. 105, 679 P.2d 1223 (1984).  In Committee for an Effective Judiciary, 

679 P.2d at 1225, the Court held that the petitioners had standing under the 

facts of that case because they were registered voters and the statutes they 

challenged adversely affected the election process contemplated by the 1972 

Montana Constitution.  The Court stated that the operation of the statutes 

challenged denied the petitioners their right to vote for a class of judicial 

candidates that allegedly is expressly permitted by the Montana Constitution 

to be candidates for other judicial offices.  679 P.2d at 1227.  The Court 

emphasized that a special interest exists in a registered voter whose vote may 

be denied by legislation; that the right to vote is a personal and constitutional 

right; and that a voter who is denied his or her right to vote is sufficiently 

affected to invoke the judicial power to challenge the validity of the Act.  679 

P.2d at 1226-27.  Committee for an Effective Judiciary cannot confer standing 

on the Petitioners in this case.  Petitioners here are not alleging the denial of 

their constitutional right to vote, but are alleging a speculative Eighth 

Amendment violation regarding Montana’s lethal injection procedure which 

will not be applied to any of them. 

Petitioners lack standing because they do not and cannot allege a direct 

personal stake in the outcome of this litigation.  They allege a conjectural or 

hypothetical harm, an alleged harm that is common to all members of the 

general public.  The Petitioners do not and cannot allege that they are subject 

to a sentence of death.  Absent standing, the Petitioners are not entitled to an 

adjudication of the merits of the petition, either in this Court or in the district 

court. 
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The Court lacks jurisdiction and the petition must be dismissed with 

prejudice. 

 

II. IF THE COURT FINDS THAT PETITIONERS HAVE 
STANDING, THE COURT SHOULD REFUSE TO ACCEPT 
ORIGINAL JURISDICTION IN THIS CASE. 
 

This Court has an initial obligation to determine the question of whether 

Petitioners have the requisite standing to bring these claims, and if standing is 

absent, the Court must dismiss the Petitioners’ claims with prejudice.  

Respondent submits that the standing issue is dispositive and the Court need 

go no further in resolving this case.  However, should the Court agree with 

Petitioners that an exception to the traditional standing rules applies here, the 

Court should nevertheless dismiss this Petition because it fails to satisfy the 

requirements for invocation of the Court’s original jurisdiction. 

This Court’s assumption of original jurisdiction is proper when 

(1) constitutional issues of major state wide importance are involved; (2) the 

case involves pure legal questions of statutory and constitutional construction; 

and (3) urgency and emergency factors exist making the normal appeal 

process inadequate.  Butte-Silver Bow Local Gov’t v. State, 235 Mont. 398, 

401, 768 P.2d 327, 329 (1989). 

Even assuming arguendo that the first requirement is met, Petitioners have 

failed to satisfy the second and third requirements.  Petitioners do not even 

address the second requirement that the case must involve pure legal 

questions of statutory and constitutional construction.  (Pet. at 1-3.)  Indeed, 

Petitioners have raised a fact-bound, speculative claim, i.e., that Montana’s 

current method of administering lethal injections subjects death row inmates 

to a significant risk of suffering cruel and unusual pain during their 

executions.  (Pet. at 7).  Petitioners have failed to satisfy the second 
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requirement for acceptance of original jurisdiction.  Ingraham v. Ninth 

Judicial District Court, 2006 MT LEXIS 220, ¶¶ 2-4 (denying original 

jurisdiction and declining to address factual issues, noting “[w]e are 

extremely critical of these sorts of eleventh hour petitions”); Gates v. 

Missoula County Comm’rs, 235 Mont. 261, 262, 766 P.2d 884, 885 (1988) 

(concluding that the court should not accept jurisdiction because of, inter alia, 

disputed factual questions); cf. Langford v. State, 951 P.2d at 1361 (accepting 

jurisdiction of a petition for writ of injunction when the only issues were 

constitutional challenges to a statutory amendment eliminating hanging as a 

method of execution). 

The third requirement is that urgency and emergency factors exist, making the 

normal appeal process inadequate.  To the extent that an emergency exists in 

this case, however, it is of the Petitioners’ own making.  Injunction is an 

equitable remedy.  Boyer v. Karagacin, 178 Mont. 26, 31, 582 P.2d 1173, 

1177 (1978).  Petitioners cannot needlessly wait until 30 days prior to a 

scheduled execution, and then demand that the Court accept original 

jurisdiction and stay Dawson’s execution because there is not enough time to 

develop the factual basis of their claim in the district court prior to the 

execution date. 

Petitioners summarily state that their petition is timely because it “has been 

filed within a month of the United States Supreme Court ruling in Hill v. 

McDonough [126 S. Ct. 2096, 165 L. Ed. 2d 44].”  (Pet. at 27.)  Petitioners’ 

assertion makes no sense because Petitioners acknowledge that the 

constitutionality of lethal injection was not before the Court, and that the issue 

in Hill was purely procedural:  whether an Eighth Amendment claim based on 

a state’s lethal injection chemical sequence must be brought by an action for a 

writ of habeas corpus under 28 U.S.C. § 2254, or whether it may proceed as 
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an action for relief under 42 U.S.C. § 1983.  Hill, 165 L. Ed. 2d at 49; Pet. at 

16.  Hill itself is of no help to Petitioners in this case because they did not file 

a § 1983 action. Also, there was no standing issue in Hill because the plaintiff 

was the inmate facing execution. 

Lethal injection challenges have been filed in the courts since at least 2004.  

See Cooper v. Rimmer, 2004 U.S. Dist. LEXIS 1624 (N.D. Cal. Feb. 6, 

2004); Reid v. Johnson, 333 F. Supp 2d 543 (E.D. Va. Sept. 3, 2004); 

Beardslee v. Woodford, 2005 U.S. Dist. LEXIS 144 (N.D. Cal. Jan. 7, 2005); 

Taylor v. Crawford, 2006 U.S. Dist. LEXIS 42949 (W.D. Mo. Jun. 26, 2006) 

(the complaint was filed on June 3, 2005); ( Hicks v. Taft, 431 F.3d 916 (6th 

Cir. 2005); White v. Johnson, 429 F.3d 572 (5th Cir. 2005); Boyd v. Beck, 

404 F. Supp. 2d 879 (E.D.N.C. 2005).  Dawson was sentenced to death in 

1987.  Lethal injection has been the sole method of execution in Montana 

since March 19, 1997.  Petitioners possessed Terry Langford’s 1998 death 

certificate (Exhibit 1 to the Petition) and so they were aware of the three 

drugs Montana uses in its lethal injection procedure.  Petitioner Paul Clark 

submitted his letter asking for information about Montana’s procedure only 

two business days before filing the lawsuit.  Dawson’s August 11, 2006 

execution date was set by Judge Todd on May 15, 2006.  Yet Petitioners 

inexplicably waited until July 11, 2006 to file their lawsuit. 

Hill does, however, contain discussion that highlights the inappropriateness of 

Petitioners’ request for a stay.  A stay of execution is an equitable remedy.  It 

is not available as a matter of right, and equity must be sensitive to the State’s 

strong interest in enforcing its criminal judgments.  Both the State and the 

victims of crime have an important interest in the timely enforcement of a 

sentence.  Hill, 165 L. Ed. 2d at 54.  The Court stated that inmates seeking 

time to challenge the manner in which the State plans to execute them must 
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satisfy all of the requirements for a stay, including a showing of a significant 

possibility of success on the merits.  Citing Mazurek v. Armstrong, 520 U.S. 

968, 972 (1997) (per curiam) (preliminary injunction not granted unless the 

movant, by a clear showing, carries the burden of persuasion).  Id. 

Further, the Court in Hill said that when considering a stay, a court must 

apply “a strong equitable presumption against the grant of a stay where a 

claim could have been brought at such a time as to allow consideration of the 

merits without requiring entry of a stay.”  165 L. Ed. at 54, citing Nelson v. 

Campbell, 541 U.S. 637, 650 (2004) (Nelson held that a challenge to a 

surgical procedure preliminary to the lethal injection may proceed under 

§ 1983 when Nelson’s action, if successful, would not necessarily prevent the 

State from executing him by lethal injection); and Gomez v. United States 

Dist. Court, 503 U.S. 653, 654 (1992) (per curiam) (noting that the “last-

minute nature of an application” or an applicant’s “attempt at manipulation” 

of the judicial process may be grounds for denial of a stay).  Id.  See also 

McKenzie v. Day, 57 F.3d 1461, 1464, 1468 (9th Cir. 1995) (a court may 

consider the last-minute nature of an application to stay execution in deciding 

whether to grant equitable relief.  McKenzie could and should have raised his 

Lackey1 claim at a time when it was capable of being resolved without 

staying a scheduled execution). 

The Hill Court noted that after Nelson was decided, a number of federal 

courts invoked their equitable powers to dismiss suits they saw as speculative 

or not timely filed.  165 L. Ed. 2d at 54, citing Hicks v. Taft, 431 F.3d 916 

(6th Cir. 2005) (denying the inmate’s request for a stay of execution pending 

                                                           

1 See Lackey v. Texas, 514 U.S. 1045 (1995) (Stevens, J., respecting the 
denial of certiorari). 
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appeal because the motion was untimely); White v. Johnson, 429 F.3d 572 

(5th Cir. 2005) (affirming the district court’s dismissal of the inmate’s action 

seeking injunctive relief under § 1983, in which he alleged that Texas’s 

method of execution violated the Eighth and Fourteenth Amendments, 

because he was dilatory in filing his action for equitable relief); Boyd v. Beck, 

404 F. Supp. 2d 879 (E.D.N.C. 2005) (denying Boyd’s request for a 

preliminary injunction to bar his execution until the merits of his claims 

challenging the lethal injection protocol can be heard and determined because 

his claims were speculative and because his challenge was untimely).  

Following the decision in Hill, the Court in Reese v. Livingston, ___ F.3d 

___, 2006 U.S. App. LEXIS 15166 at *6 (5th Cir. June 20, 2006) denied 

Reese’s request for a stay of execution as untimely, stating that as it read Hill, 

“a plaintiff cannot wait until a stay must be granted to enable it to develop 

facts and take the case to trial--not when there is no satisfactory explanation 

for the delay.” 

Petitioners have failed to satisfactorily explain why they waited until 30 days 

prior to the execution to file their lawsuit.  They have been dilatory.  

Therefore, Petitioners have not complied with the third requirement for 

invoking the Court’s original jurisdiction. 

The Court’s assumption of original jurisdiction is not proper in this case. 
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III. PETITIONERS ARE NOT ENTITLED TO A PRELIMINARY 
INJUNCTION BECAUSE THEY HAVE NOT PRESENTED A 
SUFFICIENT CASE TO WARRANT SUCH AN 
EXTRAORDINARY REMEDY. 

 

As discussed above, Petitioners have no standing to bring this action, and the 

assumption of the Court’s original jurisdiction would not be proper.  The 

Petition should be dismissed on those grounds, alone.  However, even if the 

Court desires to examine the merits, it should refuse to issue a preliminary 

injunction to stop the scheduled execution of David Dawson.  The Petition 

must be dismissed with prejudice. 

The burden is on the Petitioners to show that they satisfy the requirements for 

a preliminary injunction.  Porter v. K & S Partnership, 192 Mont. 175, 182, 

627 P.2d 836, 839 (1981).  “Injunctions are extraordinary remedies, granted 

with caution, and in the exercise of sound judicial discretion.”  State ex rel. 

Blackwood v. Lutes, 142 Mont. 29, 34, 381 P.2d 479, 482 (1963).  Petitioners 

must show that a “sufficient case has been made out” to warrant the issuance 

of such an extraordinary remedy.  Sweet Farms. LTD v. County Board of 

Comm’rs, 2000 MT 147, ¶ 28, 300 Mont. 66, 2 P.3d 825.  See also Mont. 

Code Ann. § 27-19-201(1) (a preliminary injunction may be granted when it 

appears that the applicant is “entitled to the relief demanded”). 

Petitioners have failed to meet their burden for the Court’s issuance of a 

preliminary injunction.  They rely exclusively on affidavits and evidence from 

other cases from other states.  Respondents, on the other hand, have 

affirmatively established that the likelihood of a condemned inmate in 

Montana suffering excruciating pain from the manner in which Montana 

intends to carry out the sentence is so remote as to be nonexistent.  Petitioners 

then, without presenting any evidence whatsoever, engage in pure speculation 

that Montana’s lethal injection protocol will not be executed as written.  
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Respondents, on the other hand, have affirmatively shown that, based on the 

two prior executions in Montana, there is no foreseeable probability that 

Montana will not carry out a condemned inmate’s execution according to its 

lethal injection protocol.  Petitioners have failed to sustain their burden to 

demonstrate that they are entitled to the equitable relief they demand.  Lethal 

injection as conducted under Montana’s protocol does not violate the Eighth 

Amendment.  Their request for injunctive relief must be denied. 

Only the “unnecessary and wanton infliction of pain” implicates the Eighth 

Amendment.  Wilson v. Seiter, 501 U.S. 294, 297 (1991), quoting Gregg v. 

Georgia, 428 U.S. 153, 173 (1976).  A condemned inmate is not entitled to a 

painless execution, but only to one free of purposeful cruelty.  Campbell v. 

Wood, 18 F.3d 662, 687 (9th Cir. 1994), citing Louisiana ex rel. Francis v. 

Resweber, 329 U.S. 459, 464 (1947).  Further, “the risk of accident cannot 

and need not be eliminated from the execution process in order to survive 

constitutional review.”  Campbell, 18 F.3d at 687; Resweber, 329 U.S. at 462 

(“Accidents happen for which no man is to blame”).  See also McKenzie v. 

Day, 57 F.3d at 1469 (“The state has broad discretion to determine the 

procedures for conducting an execution; we are aware of no authority for the 

proposition that a prisoner is entitled, for example, to have a lethal injection 

administered by a physician.  Montana’s procedures are reasonably calculated 

to ensure a swift, painless death and are therefore immune from constitutional 

attack” citing Campbell, 18 F.3d at 687). 

As demonstrated by the attached declaration of Dr. Mark Dershwitz, Exhibit 

D, who has examined Montana’s current lethal injection protocol, there is no 

foreseeable probability that, under Montana’s current protocol, Dawson’s 

execution will involve “torture or lingering death.”  See In re Kemmler, 136 

U.S. 436, 447 (1890).  On the contrary, it is Dr. Dershwitz’s opinion, “to a 
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reasonable degree of medical certainty, that the application of Montana’s 

protocol for execution by lethal injection will result in the rapid and painless 

death of the condemned inmate.”  (Dershwitz Decl. at ¶ 28.) 

Dr. Dershwitz is a board certified anesthesiologist, associated with the 

University of Massachusetts.  Dr. Dershwitz also has a doctorate in 

pharmacology.  He has performed extensive research and written numerous 

review articles and research papers on the use of anesthetics and he regularly 

practices medicine in that capacity.  His research includes the study of the 

pharmacokinetics and pharmacodynamics of drugs.  Pharmacokinetics is the 

study of the time course of medications in the body, and Pharmacodynamics 

is the study of the effect of medications on the body.  Dr. Dershwitz has 

testified as an expert witness in court on 13 occasions, and has given 22 

depositions as an expert witness.  (Dershwitz Decl., at ¶¶ 1-3.) 

After hearing the in-court testimony of Dr. Dershwitz, the Court in Reid v. 

Johnson, 333 F. Supp. 2d 543, 547 n. 7 (E.D. Virginia 2004) concluded that 

Dr. Dershwitz’s clinical and academic experience with the administration of 

sodium thiopental and pancuronium bromide made him a “convincing 

witness.”  Further, Dr. Heath, whose declaration from a death penalty case in 

California is referenced in the Petition, has conceded that with respect to the 

pharmacokinetics and pharmacodynamics of sodium thiopental, he defers to 

Dr. Dershwitz’s expertise.  Id. 

Dr. Dershwitz examined Montana’s current lethal injection protocol (attached 

to the Department’s response to Rep. Clark’s letter, Exhibit C), in which 

death is caused by the sequential injection of thiopental sodium 3 g, 

pancuronium bromide 100 mg, and potassium chloride 140 mEq.  (Dershwitz 

Decl. at ¶¶ 5-6.)  He performed a detailed pharmacokinetic and 

pharmacodynamic analysis of the effects of a 3-g dose of thiopental sodium 
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given to an average man weighing about 176 pounds.  It is Dr. Dershwitz’s 

opinion, to a reasonable degree of medical certainty, that a condemned inmate 

who is administered a 3-g dose of thiopental sodium will be rendered 

unconscious, and not experience pain, for the period of time necessary to 

complete the execution.  (Dershwitz Decl. at ¶ 7.)  Dr. Derswitz then 

quantitated and discussed the “minuscule probability” that the person could 

be conscious during the period of time that elapses between the administration 

of the thiopental sodium and the person’s death.  (Dershwitz Decl. at ¶ 7-9.)  

Even in persons of greater size or with inherent drug tolerance, the listed 

probabilities would not be altered in a meaningful way.  (Dershwitz Decl. at 

¶ 7.)  

It is Dr. Dershwitz’s opinion, to a reasonable degree of medical certainty, that 

the dose of thiopental sodium used by Montana would render most people 

unconscious within 60 seconds from the time of the start of administration.  

By the time the entire 3-g dose of thiopental sodium solution is injected, over 

99.99999999 % of the population would be unconscious.  Further, this dose of 

thiopental sodium will cause virtually all persons to stop breathing within a 

minute of drug administration.  Thus, virtually every person given a 3-g dose 

of thiopental sodium will have stopped breathing prior to the administration 

of the pancuronium bromide.  Even in the absence of the administration of 

pancuronium bromide and potassium chloride, the administration of a 3-g 

dose of thiopental sodium by itself would be lethal in almost everyone.  

(Dershwitz Decl. at ¶10.) 

There is approximately a 0.000003 % probability that a condemned inmate 

given a 3-g dose of thiopental sodium would be conscious, and able to 

experience pain, after a period of five minutes; an approximately 0.00012 % 

probability after ten minutes; an approximately 0.0014 % probability after 
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thirty minutes; an approximately 0.029 % probability after sixty minutes.  

(Dershwitz Decl. at ¶¶ 11-14.)  Most people would be rendered unconscious 

for a period of approximately 4.7 hours, assuming they continued to breathe.  

(Dershwitz Decl. at ¶ 15.)  As such, there is an exceedingly small risk that a 

condemned inmate under the circumstances of Montana’s execution protocol 

would experience any pain associated with the administration of lethal doses 

of pancuronium bromide and potassium chloride.”  (Dershwitz Decl. at ¶ 16.) 

The Petitioners rely on an article in The Lancet in asserting that the likelihood 

that an inmate will be conscious during his execution is significant.  (Pet. at 

13.)  The Lancet article authors cited postmortem blood concentrations of 

thiopental obtained at autopsy, in some states other than Montana, that they 

say demonstrated that a significant fraction of executed inmates were 

conscious at the time the pancuronium bromide and potassium chloride were 

administered.  Dr. Dershwitz states that the authors of The Lancet article, 

none of whom was a pharmacologist or toxicologist, misinterpreted the 

postmortem toxicology reports.  It is crucial that the blood sample be obtained 

within a short time of the inmate’s death.  (Dershwitz Decl. at ¶ 18.)  Samples 

taken from Michael Ross’s execution in Connecticut on May 13, 2005, 

shortly after the time of death and at the time of the autopsy seven hours later, 

strongly support the conclusion that post-mortem redistribution occurs with 

thiopental, and it occurs in the opposite direction from many of the 

medications previously reported.  “[T]hese results tend to refute any 

conclusions that low concentrations of thiopental from samples taken during 

autopsies such as those cited in The Lancet, were the result of improperly 

performed execution processes.”  (Dershwitz Decl. at ¶ 19.)  See also Reid v. 

Johnson, 333 F. Supp. 2d at 548 (concluding that the thiopental level found in 

the post-mortem toxicology reports from other states are not indicative of the 
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consciousness of that inmate during his execution).  Properly obtained 

toxicological blood samples were obtained following recent executions in 

Connecticut, Maryland, and North Carolina, and “every one of those has been 

consistent with a very high probability of unconsciousness at the time of the 

inmate’s death.”  (Dershwitz Decl. at ¶ 20.)  Dr. Dershwitz notes that even Dr. 

Heath has criticized the conclusions of The Lancet article.  (Dershwitz Decl. 

at ¶ 21.) 

Dr. Dershwitz also notes that in paragraph 16 of Dr. Heath’s declaration in the 

California death penalty case, Dr. Heath concedes that “When successfully 

delivered into the circulation in sufficient quantities, sodium thiopental causes 

sufficient depression of the nervous system to permit excruciatingly painful 

procedures to be performed without causing discomfort or distress.”  

(Dershwitz Decl. at ¶ 23.) 

Petitioners also assert that Montana’s lethal injection protocol is not an 

acceptable euthanasia agent for animals.  (Pet. at 13.)  This assertion has been 

made in many states and it prompted the American Veterinary Medical 

Association (AVMA) to issue a press release that stated: “The 2000 Report of 

the AVMA Panel on Euthanasia has been widely misinterpreted in the media, 

particularly how it relates to capital punishment.  Capital punishment 

opponents and the media have attempted to use the AVMA report to infer that 

the AVMA deems this procedure an inhumane method of nonhuman 

euthanasia.  When referring to the 2000 Report of the AVMA Panel on 

Euthanasia, reporters are strongly encouraged to contact the AVMA to 

ensure the association’s position is stated correctly.”  (Dershwitz Decl. at 

22.)  The disclaimer can be found on the AVMA’s Web Site at 

http://www.avma.org/issues/animal_welfare/euthanasia.pdf.  

http://www.avma.org/issues/animal_welfare/euthanasia.pdf
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Dr. Dershwitz disagrees with paragraph 37 of Dr. Heath’s declaration in the 

California case where he argues that the inclusion of pancuronium bromide in 

the protocol “serves no rational or legitimate purpose.”  Dr. Dershwitz states 

that “the administration of a large dose of potassium chloride will, in addition 

to stopping the heart, cause widespread stimulation of nerve and muscle tissue 

throughout the body.  This may lead to generalized contraction of skeletal 

muscles that would be manifested as involuntary jerking movements.  Such 

movements, which may be misperceived by lay witnesses as consistent with 

suffering on the part of the inmate, will be substantially mitigated by the prior 

administration of pancuronium bromide.”  (Dershwitz Decl. at ¶ 25.) 

Without presenting any evidence whatsoever to support their assertion, 

Petitioners summarily state that “[b]ased on prior executions in Montana”, it 

is likely that Montana’s lethal injection procedure subjects inmates to an 

unconstitutional risk for pain and suffering.”  (Pet. at 19.)  On the contrary, 

the execution logs from the McKenzie and Langford executions do not 

indicate that there was any error in the administration of the protocol.  See 

Affidavit of Cheryl Coughlin Bolton, which contains the execution logs for 

the McKenzie and Langford executions, attached hereto as Exhibit E.  

Further, Dawson’s recent filing with this Court stated that a witness at 

McKenzie’s execution told Dawson that “Mr. McKenzie seemed to be very 

peaceful.”  (Mot. of David T. Dawson to Continue His Execution and in 

Response to the Petition Filed by Ron Waterman, et al., at 3.)  There is no 

reason to believe, and Petitioners have presented none, that the speculative 

errors described by Petitioners are likely to come to pass in Montana.  See 

Resweber, 329 U.S. at 462 (“As nothing has been brought to our attention to 

suggest the contrary, we must and do assume that the state officials carried 

out their duties under the death warrant in a careful and humane manner”). 
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The cases relied upon by Petitioners, Taylor v. Crawford and Nooner v. 

Davis, which involve a lack of written protocol, and witness observations, 

execution logs, and media reports which indicated possible problems with the 

actual practice of prior executions in that state, are not applicable to Montana.  

Montana has a written lethal injection protocol, and there is no evidence of 

any error occurring in the actual practice of prior executions in Montana. 

Dr. Dershwitz’s declaration confirms that the likelihood of a condemned 

inmate in Montana suffering excruciating pain from the manner in which 

Montana intends to carry out the sentence is so remote as to be nonexistent.  

Petitioners’ argument then shifts to pure speculation that Montana’s lethal 

injection protocol will not be implemented as written.  However, there is no 

foreseeable probability that Montana will not carry out a condemned inmate’s 

execution according to its lethal injection protocol.  Petitioners have failed to 

sustain their burden to demonstrate that there is a substantial risk that a 

condemned inmate in Montana will be subjected to the unnecessary and 

wanton infliction of pain.  Lethal injection as conducted under Montana’s 

protocol does not violate the Eighth Amendment. 

 

CONCLUSION 
 
The petition for injunctive relief must be denied with prejudice. 
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Respectfully submitted this 24th day of July, 2006. 

MIKE McGRATH 
Montana Attorney General 
C. MARK FOWLER 
Assistant Attorney General 
215 North Sanders 
P.O. Box 201401 
Helena, MT 59620-1401 
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